
SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

BEFORE THE NEBRASKA PUBLIC SBRVTCE COMMISSION

Tn the Matter of the Application
of Mary Ann Ruzicka, Ronald
Nuss, and Krj-stin Jerred,
Aurora, each seeking authority
to receive advanced
tel-ecommunications service, from
the Stockham Exchange of
Hamilton Telephone Company.

Application No. C-5046

ORDER GRANTING APPLICATION

Entered: July 30, 20L9

BY THE COMMISSTON:

on April 5, 2079r ân apptication was filed by Mary Ann
Ruzicka, Ronald Nuss, and Kristin Jerred of Aurora, Nebraska, each
seeking authority to receive advanced tel-ecomniunj-catj-ons service
from the stockham Bxchange of Hamilton Telephone company("Hamilt.on") in lieu of service from windstream services, LLò
("lfindstream") . Notice of the apptication ü/as published in The
DaiJ-y Record, Omaha, Nebraska, on April 16, 2OLg.

On May 22, 2019' Applicant Kristin Jerred hrithdrew her portion
of the appJ-ication due to having moved away f rom the l_isted
address. Mary Ann Ruzicka and Ronard Nuss (col-lectivery
"Applicants") were allowed to proceed with their portion of t.hi;
application.

EV]DENCB

On May 16, 2019, Vrlindstream Communicat.ions f iled with the
Commissj-on a letter stating that it did not consent to the boundary
change requested in this application.l pursuant to Neb. Rev. stat.
s 86-135, a hearing h¡as held 1n this matter on July g,2otg, in
the sutton city Hall-, in sutton, Nebraska, concurrently with the
hearing in C-5048. The Applicants appeared without counsel. Blake
Johnson appeared on behalf of lVindstream. Pat Shaw testlfied on
behal-f of Hamil-ton, but h/as not represented by counsel-. Sal-lie
Dietrich appeared on behal-f of Commission staff. Exhibits numbered
1 - 77 hrere offered and accepted.

Testimony hlas offered by Mary Ann Ruzicka and Ronald Nuss on
beha]f of Applicants, by Trent Fel-lers, vice president of
Government Relations, on behal-f of windstream, and by pat shaw,
General Managerr on behalf of Hamilton. Each party was afforded an
opportunity for cross-examination of the other party.

1 Exhibit 9



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

Application No. C-504 6 Page 2

Mary Ann Ruzicka testified thai she is resi-ding in a house
u¡here her mor-her previousl-ii resided, and thai she is seekingrel-iabl-e internet service for that house.2 Ms. Ruzicka furthertestified thaL while her mother had resided in t.he house, she hadexperienced multipJ-e telephone service outages, causing issueswith her mother's Lifeline service.3 Ms. Ruzicka testified thatone outage l-asted sixteen days, and that she had contacted
Vrlindstream for repaírs without success. a Ms. Ruzicka furthertestified that she is dissatisfied with windstream's customerservice and that she is seeking a rel_iable service.s Ms. Ruzickatestified that her exp o¡tactinq Irrlindslream is lhat she
has been repeatedly rerouted without having her issues resol-ved.6

Ms. Ruzicka testified that she is seeking to receive both
telephone landline and internet servj-ce from Hamil-ton.? Ms. Ruzicka

qrfe4çç 1¡ q

testified that she.has received one
filing her application but has
communications or adverti-sements. 8

]etter from V{indstream since
not received any further

Ronald Nuss then testif,ied. Mr. Nuss testified that he filedhis application because he is seeklng reliabl-e internet service. e

Mr. Nuss further testified that he has spoken with people who arereceiving internet service frcm Hamil-ton and. ihat they are happywith Hamilton's service. lo Mr. Nuss testified that he haspreviously had landl-ine telephone service at his home, but hassince discontinued the service because it hras unrel-iabl-e.11 Mr.Nuss testified that he did not experience telephone service
outages, but that he did experience a crackling l-inã.rz

Mr. Nuss testified that he has received one advertising flyer
from vüindstream within the month prior to the hearing, but hasreceived no other communications from Vùindstream.13 Mr. Nusstestified that he woul-d not be i-nterested in an internet servlce
f rom vüj-ndstream because he believes Hamilton is ..very, very
rel-iable. "14

Transcript at 10, 19-20.
Id. at 11.
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Vüindstream then offered the testimony of Trent Fellers, Vice
Presldent of State Government Affairs. Mr. Fellers testified that
üüindstream nohl offers a fixed wireless internet product in the
area where Applicants reside.ls Mr. Fel-l-ers presented Exhibits II,12, L3, 14, and 15, consisting of aeriar photographs and speedtests relating to the service tower, which woul_d serve theApplicants. Mr. Fel-l-ers testified t.hat the Applicants reside about
two and a quarter miles from the tower site.16

Mr. Fel-rers presented Exhibit L6, consi_sting of an
advertising flyer for Windstream/ s wirel-ess internet service, andtestified that it hlas mailed to customers in Applicants, area on
June 25tln.r1 Mr. Fel-l-ers testified that Exhibit 1-3 represents theresul-ts of a speed test performed on the Applicants' property inthe application C-5048, which demonstrated speeds of approximaiely
100 mpbs download and 30 mbps upload.18 Mr. Fellers testified thal
the Applicants coutd expect that speed or better at any time from
Windstream's fixed wireless service. le Upon questiòning, Mr.
Fellers was not able to state the service range of the tower, which
woul-d serve the Applicants.20 Mr. Fell-ers testified that since the
completi-on of the fixed wireless project, windstream has had a
service quality issue due to an equipment issue that is in the
p.focess of being resol-ved.21 Mr. FelJers ü/as unable to state when
the issue began or whether it had been resolved at the time of the
hearing.z2 Mr. Fell-ers stated that Vüj-ndstream does not currently
offer a Voice over Internet Protocol service through their fixed
wireless products. z3

[lüith regard to servj-ce issues mentioned by the Applicants,
Mr. Fellers stated that he had been unaware of the l-andline service
issues experienced by Applicants prior to the hearing, and that he
would exchange contact informat.ion with Applicants to provide them
with a "direct l-ine into somebody that could make something happen
within the organl-zati-on."24 upon further questioning, Mr. Fellers
did not provide specific steps Windstream woul-d take to resolve
the ouLages folLowing the hearing.z5

t5 rd. at 57.
t6 Id. at 63-64
t7 rd. at 79. '

Ls Id. at 82.
Le Id. at 81 .
20 Id. at 83; but see Exhibit
designed to cover a radius of
21 Transcript at 86-87.
22 rd. at 87.
23 rd.
24 Id. aL 72-'73.
2s rd. at 88.

L7 at L (stating that the tower in question is
4-5 miles) .
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Exhibit
serVice
ange 'of

Foll-owing the hearing, lvindstream provided late-filed
I t_ fìôn<'i ci-i nn ¡F = ¡.la¡,,*^^r ..^ãr - -!r -v! q uv\,r,rlil.trrl¡L IgIl.gc.:LIIì g -uüincistream,- shistory for Applicants, a statement as to the geographic rthe tower, the number of customers serve d by T¡rlindstream, s f ixedwrreLess tc¡werso and two additionat speed tests perf orineci at
res j-dences in Bennet, Nebras ka . 26 Exhib it L] showed that servicerepairs had been performed on the Ruz icka residence during thetimeframe described by MS. Ruzicka.2? Exhibit 17 further statedthat t¡rlindst ream's towers cover a service range of between 4 and 5miles, and that no cust.omers are currently being served by thetower which woul-d serve the l-icants 28

Hamilton then offered the testimony of pat shaw, General_
Manager. Mr. Shaw testified that Hamil-ton does not object to theapplication, and is willing to buil-d out service to the Applicantsin this docket, ât no direct cost to them.2e Mr. Shaw estimatedthat Hamilton woul-d be able to provide service to the Applicantswithin sixty days.30 Mr. Shaw testified that if the boundary changeis granted, Applicants would have access to landl_ine telephone
service.3l

Mr. Shaw testified that Hamilton intends to offer serviceoptions to Applicants at speeds of 1G downroad / 2s0 mpbs uploadfor $89.95 per month, or 2so mbps down.l_oad / so mbps upload for
$64.95 per month, or 50 mbps downl-oad / 2s mpbs upload for s49.95per month.32 Mr. Shaw further testified that.appiicants woul-d beable to receive telephone service at a rate of $17.95 .per line,with the possibility of bundl-ed servj-ces.33 Mr. Shaw testified thatHamilton has not experienced outages on its fiber l-ines, and that
Hamilton attempts to address al-1 outages on the same day they occurwithin hours.3a

No further witnesses r^rere caIled, and
at the concl-usion of Mr. Shaw's testimony.

the hearing was closed

OPINION AND FINDTNGS

Hamilton and ûrlindstream are local- exchange
certificates of public conveni-ence and necessity
26 See Exhibit 17.
27 rd. at 1.
28 rd" at 1,-2.
2e Transcript at 99.
30 fd. at 99-100.
3r rd. at 100
32 Id, aE 92-93.
33 rd. at 93.
34 Id. at I02.

carriers holding
to provlde l-ocal
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exchange service in their respective terrj-tories. Mary Ann Ruzickaand Ronald Nuss seek service to their respective houses, whichreside within the boundary of Windstream's Sutt.on Exchange, andhave each requested a boundary change so that they may receive
advanced tel-ecommunj-catj-ons service from the Stockhám Exchange of
Hamilton

vrli-ndstream does not consent to the boundary change inquestion, based upon its statements that Applicants hãve access toa fixed wireless lnternet product. Hamilton does consent to the
boundary change and is willing to pay rerated costs.

Nebraska law al-lows any person to obtain advanced
tel-ecommunications capability servj-ce from a tel-ecommunications
company in the loca1 exchange area adjacent to the l-ocal exchangearea in which the applicant resides, provided thaÈ the applicaÃtis not receiving, and wil-l- not recej-ve within a reasonable t.ime,such service.35 Advanced tel-ecommunications capability service
means "high-speed, broadband tel-ecommunications capability
that enables users to originate and receive high-quality voice,data, graphics, and video communications using an¡z technology.,/36

The Commj-ssion finds that, based upon the evidence presented
aäd arguments offered, that t.he AppJ-icants are not recei-ving, andwill not receive within a reasonable time, reasonabl-e advanced
tel-ecommunications ' capability service from Vrlindstream. The
Commission finds that while lVindstream asserts that it j-s capableof serving the Applicants with a wirel-ess lnternet product, the
evidence presented does not demonstrate that this product meetsthe requirements of Neb. Rev. stat. s g6-103.01. specifically, the
evidence presented in this hearing does not show that Vrlindstream
can provide a reliable, high-speed product t or adequate customer
service to meet the Applicants' needs.

The Commission makes this finding based on several- factors.
The Applicants' t.estimony regarding windstream's history of
l-andl-1ne outages hras not refuted, and indeed was corroborateà, by
Vüindstream's late-fil-ed Exhibit 17 .37 The Commission further notes
that vüindstream's. past performance in providing service to

3s Neb. Rev. Stats. SS 86-135 - 136.
36 Neb. Rev. Stat. S 86-103.01.
37 See Exhibit 17 at 1 (l-isting servi-ce history to Huebert Family, including
service history ín September and October of 2019); lranscript at qq-SS (Ms.
Huebert describíng a three-week outage in October 201g).
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a pattern of slow progress and missed

are
this
such
Rev.

V[ith regard to the evidence submitted in this docket, the
Commissj-on notes that T¡'lindstream's speed t.est at the Hue}:ert
residence, reflect.ed in Exhibit 13, h/as performed at a time when
the tower would not be busy, with no other customers being _servedby that tower. 3e Furthermore, Vrlindstream' s l-ate-f iled nxñinit Ijincludes the results of a speed test on the fixed wirel-ess
t.echnology, showing downl-oad speeds of 28.5G mpbs and upload speeds

eqe fequltq are sig¡ificantly l_ower than the
ownl-oad and 30 mbps upload Windstream testified

of 14.25 s.4o Th
speeds of 100 mpbs d
it would provide to Applicants with this service. Vühil-e the
Commission appreciates Vrlindstream, s submission of evj_dence in this
docket regarding progress on the fixed wireless _project, thehistory of missed deadlines combined with unrefuied, ongoing
landl-ine and internet service issues forces the Commission to
concl-ude that Vrlindstream cannot provide reliable or adequate
service of either type to its customers.

The Commission further finds that the revision of the exchgnge
service area is economically sound and wil_l- not impair 'the
capabilities of the telecommunicatj-ons companl-es affected by the
change to serve their subscribers.

The commission further flnds that although the Applicants
wi1'ling to pay construction and other costs rel_ated to
boundary. change, Hamilton has stated its wj-rlingness to pay
costs, and this requirement 1s therefore waived under Neb.
Stat. S 86-136(3).

Being fu1ly advised in the premises, the Commission hereby
finds that the requirements of Neb. Rev. Stat. S 86-136 have been
met and the Applicants' request should be granted, and the exchange
boundaries should be modified to all-ow the Applicants to receive
advanced tel-ecommunications capability service from the Stockham
Exchange of Hamilton Telephone Company.

38 See Commission Dockets. Nos. C-4960t In the Matter of the AppJication of
Jason Poppe et af. (Vüindstream testifying in May 2018 that service would be
avaiLable in thi-rty to sixty days) ¡ C-4973, In the Matter of the Application
of Keith SkrdJant (lüindstream testifying in June 201-8 that service wou]d be
avail-able in early August); C-498It In the Matter of the AppJication of Beau
Toben (I,tlindstream testifying in November 2018 that the Doniphan project had
been delayed); c-5018 , rn the Matteî of the Application of Eugene Grjess
(vüindstrean testifying in April 201-9 that the Hansen project wou]d be
operationat by May 6, and that they would be taking customers on that date).
3e See Exhibit 'L7 at 2.
40 Id. aL' 4 -



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

Application No. C-504G Page 1

ORDER

IT IS THEREFORB ORDERED by the Nebraska Pub1ic Service Com-
mission that Apprication No. c-5046 be, and it is hereby, granted.

IT IS FURTHER ORDERED that the revised exchange boundaries
detailed in Attachment \\A'/ to this order be, and are hereby made,
the official boundaries of the Stockham Bxchange of Hamilton
Telephone company and the Sutton Exchange of Vüindstream Services,
LLC.

ENTERBD AND MADE EFFECTTVB
day of July, 2079

at Lincoln, Nebraska, this 3Oth

NEBRASKA PUBLIC SERVTCE COMMISSION

COMMTSSTONERS CONCURRING :

tá-^¿¿ WWÈ-'/"'{;
chair I
ATTBST:

Executive Director
f/b44 4W
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